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STAHL, Circuit Judge. A group of citizens from

Wel | fl eet, Massachusetts, seeking to undo their town Planning
Board's award of a special zoning permt aut hori zi ng
construction of a wreless telecomunications tower in the
steeple of an historic church, sued the Planning Board and the
permt recipient, Omipoint Conmunications, Inc. The citizens'
group clainmed that the issuance of the permt, an action that
the Planning Board was obliged to perform under a consent
j udgnent for its earlier vi ol ation of t he f eder al
Tel ecomruni cati ons Act ("TCA" or "Act"), was unl awful because it
failed to follow the procedural strictures of Massachusetts
zoning |aw. The district court disagreed and granted
def endants' notion for summary judgnment, finding that the permt
had been properly issued and that plaintiffs had not
denonstrated standi ng under Massachusetts law. The plaintiffs
bel ow appeal from that judgment. We affirm
| . Background
In May 1998, Omi point! submtted a formal application

to the Planning Board of Wellfleet, Massachusetts ("Planning

1As noted in Part I1l, infra, several entities of
"Omi poi nt" have been involved in the various stages of this
di spute -- a fact whose legal significance is a point of
contention between the parties in this appeal. For the sake of

clarity, we refer to the collective entities as "Omipoint"
t hroughout the opinion, and address the ramfications of
Omi point's corporate structure in Part 111, infra.
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Board" or "Board") for a special permt to install wireless
tel ecommuni cati ons equi pnent inside the steeple of the First
Congr egational Church of Wellfleet. This |ocation was suggested
by the Planning Board during initial consultations as an
alternative to the nearby site that Omipoint had initially
proposed, and was worked out with the church's trustees in a
site-lease agreenent. After the formal request was subnitted,
the Planning Board held four hearings on the issue. During the
pendency of the permt application, however, a neasure of public
opposition grew to the plan to | ocate the equipnent inside the
church steeple. At the final hearing on October 5, 1998, the
Pl anni ng Board put the permt application to a vote. Although
the five nenmbers of the Board wunaninously concluded that
Omi point had satisfied all criteria of the town's zoning
byl aws, three menbers nonet hel ess voted agai nst i ssuance of the
permt. Two of the three Planning Board nenmbers voting "no"
explained in witten statenents that their decisions were
| argely based on concerns about the potential health effects of
the tel ecommuni cations facility.

On Novenber 4, 1998, Omi poi nt sued the Pl anni ng Board
in federal district court under 47 U S.C. 8§ 332(c)(7)(B)(v) as
a party "adversely affected by a[] final action . . . by a State

or local governnent"” acting to regulate personal wreless
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service facilities. It contended that the Board inpermssibly
relied on the potential envi ronment al effects of the
t el ecommuni cati ons tower as a reason for rejecting the permt
application under the TCA. See id. 8§ 332(c)(7)(B)(iv)
(prohibiting state and |ocal governments from regulating
wireless telecommunications facilities "on the basis of the
environnental effects of radio frequency em ssions" provided
t hat t hose facilities conply with perti nent f eder al
regul ati ons). Omi point al so sought danages arising fromthe
permt denial wunder 42 U S.C. § 1983. Soon thereafter,
Omi poi nt and the Pl anni ng Board entered i nto publicly disclosed
settl ement negotiations.? The parties eventually settled their
di fferences, with Omipoint agreeing to abandon its claimfor
damages, to perform envi ronnent al testing on t he
t el ecommuni cati ons equi pnment, and to place warning signs in the
vicinity of the site, in consideration of the Planning Board's
pl edge to issue the previously withheld special permt. This
agreenent was nenorialized in a consent judgnent entered by the
district court on February 5, 1999. On March 24, 1999, the

Pl anni ng Board issued the special permt as prom sed.

2At least three of the appellants in this case |odged a
formal protest against the town's decision to negotiate a
settlenment, and subsequently demanded a right to participate in
t he negoti ati ons once commenced, but none formally intervened in
the suit brought by Omi point.
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Dissatisfied with this course of events, a group of
Wellfleet citizens sued the Planning Board and Omipoint in
Bar nst abl e Superi or Court on April 14, 1999, seeking to have the
federal consent judgnment set aside as unlawful. Plaintiffs
contended that the Planning Board, in issuing the special permt
pursuant to the consent agreenent, violated state zoning | aw by
granting a previously denied special permt in the absence of
public notice and hearing. Mass. Gen. Laws ch. 40A, 88 9, 11
Plaintiffs also claimed that Omipoint had violated sundry
provi sions  of Wellfleet's zoning regulations, and had
di sregarded procedures mandated by the National Environnental
Policy Act ("NEPA"), 42 U. S.C. 88 4321-4335, and Section 106 of
the National Historic Preservation Act ("NHPA"), 16 U. S.C. 8§
470f . Omi poi nt successfully renoved the case to federal
district court based on the substantial issues of federal |aw
inplicated by plaintiffs' conplaint, i.e., the preenptive effect
of the TCA and the validity of the consent judgnment that had

been issued by the district court. See City of Chicago v. Int'l

Coll. of Surgeons, 522 U.S. 156, 164 (1997).

By May 24, 1999, Omi point had secured the historic-
preservation and building permts that it needed to begin
construction of the tower. Wthin hours of conmencing work on

the project on June 2, however, an energency notion for a
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tenporary restraining order was filed by the Wellfl eet citizens'
group. On June 4, the district court granted the TRO
conditioned on plaintiffs' posting of a $50,000 bond. The TRO
bl ocked further work on the installation until the hearing on
plaintiffs' notion for a prelimnary injunction in the zoning
suit, scheduled to occur one week |ater. Because plaintiffs
failed to nmeet the $50,000 bond requirenent inposed by the
court, the TRO automatically expired. This left Omipoint free
to construct the telecomunications facility in the church
steeple, a task it conpleted within one week

On June 11, 1999, the district court denied plaintiffs'
notion for a prelimnary injunction and invited the parties
nmotions for summary judgment. At a subsequent hearing on August
4, 1999, the district court inforned the parties that it would
grant Omipoint's nmotion for sunmary judgment. In so ruling,
the court reasoned that plaintiffs had not established their
status as "aggri eved persons" under Massachusetts | aw, and hence
had no standing to bring suit. Alternately, the district court
hel d that Massachusetts zoning |law did not provide relief to
plaintiffs under these circunstances. The court found that
since the Planning Board had acknow edged that its earlier
denial of the special permt violated the TCA, "it would be

i nappropriate and, in fact, a waste of tine and energy to order
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a Planning Board to reconvene a process when the appropriate
remedy for a violation of the TCA, in fact, is injunctive relief
by way of a witten order such as the relief given by this
Court."

On appeal, the Wellfleet citizens' group renews its
obj ections to the procedure by which the special permt was
awarded to Omi point. Appellants claimthat the Planni ng Board,
subsequent to its acknow edged contravention of the TCA, should
not have sinply awarded the permt, but was instead required by
Massachusetts zoning |law to convene further public hearings in
order to allow for the presentation of additional evidence and
the opportunity to vote anew on the permt application. Going
one step further, appellants contend that nothing in the TCA
requires that Massachusetts zoning l|law be disregarded in
instances where a town planning board's decision to deny a
special zoning permt is determ ned to have violated the TCA.
Appel l ants also raise a host of other issues, including the
significance of Omipoint's separate entities in the permt-
award process and the perm ssibility of the special permt under
federal environnmental and historic-preservation | aws.

Il. Special Permt |ssuance Procedure
Appel l ants' principal contentionis that the Wellfl eet

Pl anni ng Board acted outside the scope of its authority in
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issuing the special permt to Omipoint pursuant to its
negoti ated settlenment, rather than according to the procedures
prescribed by state zoning law. Their brief cites extensively
to Massachusetts cases hol ding that a planni ng board' s deci sion
to grant an application for a previously denied special permt
is invalid if it was not preceded by a fresh round of public
notice and heari ng. We review the district court's grant of

sunmary judgnent de novo, and draw factual inferences in the

light nmost favorable to appellants. Town of Anmherst .

Omi poi nt Communi cations Enters., Inc., 173 F.3d 9, 13 (1st Cir.

1999).

We start from the uncontroverted prem se that the
Pl anni ng Board violated the TCA when it rejected the initial
speci al -permt request based on the potential health risks posed
by the telecomunications equipment, in spite of its
acknow edgnent that Omipoint had satisfied all criteria of
VWellfleet's zoning bylaws. The Board essentially admtted as
much when it entered into a negoti ated settl enment wi th Omi poi nt
and agreed to issue, without further process, a permt it had
al ready deni ed. Because the TCA does not expressly state the

remedy to be ordered for violations of its substantive



provisions,® the district court, in ruling on the WelIfleet
citizens' suit, could have either endorsed the Planning Board's
direct issuance of the permt, or required that the Board hold
further hearings on the matter. In ratifying the settlenent
agreenment, the district court chose the course followed by the
maj ority of courts in conparable situations: awardi ng i njunctive
relief in the form of an order requiring that the wrongfully

wi t hhel d permit issue.* See, e.qg., Cellular Tel. Co. v. Town of

Oyster Bay, 166 F.3d 490, 497 (2d Cir. 1999) (collecting cases).

Several factors counsel the adoption of this approach.
First and forenmost, the TCA provision that provides a cause of
actioninthis setting places a prem umon the speedy resol ution

of such proceedings, directing district courts to "hear and

3The provision that confers jurisdiction on district courts
in cases where wireless facilities siting decisions violate the
TCA nerely directs courts to "hear and deci de such action[s] on
an expedited basis.” 47 U S.C. 8§ 332(c)(7)(B)(v).

“There is admi ttedly nmuch nore precedent on the i ssue of how
a court should deal with a planning board found by the court to
be in violation of the TCA, as opposed to one that has conceded
its own error. But we believe that, for reasons discussed
bel ow, the rationale for permtting courts to endorse consent
judgments such as the one in this case is just as strong as the
rationale for permtting themto order the issuance of a permt
by a planning board adjudged to have violated the TCA. See
Lucas v. Planning Bd. of LaGrange, 7 F. Supp. 2d 310, 322
(S.D.N. Y. 1998) (refusing to vacate consent judgnent between
town planning board and teleconmunications provider "sinply
because it is alleged that the Town was unable to, or did not,
adhere precisely to its own state's procedures").
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deci de such action[s] on an expedited basis." 47 U.S.C. 8

332(c)(7)(B)(v); see also Town of Amherst, 173 F.3d at 17 n.8

("Congress made clear [in 8 332(c)(7)(B)(v)] that it expected
expeditious resolution both by the local [zoning] authorities
and by courts called upon to enforce the federal limtations
[under the TCA]."). An award of injunctive relief, rather than
a remand for further proceedings, best fulfills this statutory

goal. Town of Oyster Bay, 166 F.3d at 497. Second, in cases

such as this one, where a planning board knows to a relatively
hi gh degree of certainty that its earlier denial of a special
permt is violative of the TCA, it is not unreasonable for the
board to settle with the applicant on the terns nost favorable
to the town rather than to engage in litigation dooned fromthe
start. As we have previously noted, such settlenents are fully

consistent with the TCA's ai ns. See Town of Anmherst, 173 F. 3d

at 17 ("[I]t is in the comon interest of [planning boards] and
[tel ecommuni cati ons providers] to find ways to permt the siting
of towers in a way nost congenial to | ocal zoning."). Requiring
further hearings for the sole purpose of revisiting the
underlying validity of the permt application would conplicate
the settlenment process and delay the ultimate resolution of the
zoning dispute. Finally, appellants have identified no

practical benefit to sending the matter back to the Planning
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Board in order to have that body hold a hearing destined to
result in the issuance of the special permt. Because al
rel evant evidence was adduced at the initial hearing -- after
all, the Planning Board unaninously found that Omipoint's
request satisfied the town zoning bylaws in all respects -- a
remand to the Planning Board would serve no useful purpose

Omi point Corp. v. Zoning Hearing Bd., 181 F.3d 403, 410 (3d

Cir. 1999). For all of these reasons, we find that the
applicable | aw does not require that the Planning Board hold
further hearings in a TCA case before issuing the specia
permt.>

Appellants claim that even if the district court
correctly ordered the issuance of the special permt for the
Planning Board's TCA violation, the court should have
nonet hel ess fol |l owed Massachusetts zoning | aw by requiring that

the permt only be issued after a new round of public notice and

e are aware of at least two district court decisions that
have held that remand for further proceedings before |oca
zoning officials is the nore appropriate course. See PrineCo
Pers. Communications, L.P. v. Village of Fox Lake, 26 F. Supp.

2d 1052, 1066 (N.D. II11. 1998); AT & T Wreless Servs. of Fla.,
Inc. v. Orange County, 982 F. Supp. 856, 860-62 (MD. Fla
1997). Both cases, however, are distinguishable. In PrinmeCo

the plaintiff sought relief via a wit of mandanus, rather than
through 47 U.S.C. 8§ 332(c)(7)(b)(v). 26 F. Supp. 2d at 1066.
And in AT & T Wreless the town planning board had never made a
formal determ nation that the application conplied with | ocal
zoning bylaws. 982 F. Supp. at 861.
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heari ng. But we believe that the state |aw that m ght
ordinarily control such disputes is preenpted in this setting,
for simlar reasons as those favoring injunctive relief in the
first place. Having determ ned that Congress neant to enpower
district courts to order that town planning board decisions in
violation of 8 332(b)(7)(C) be set aside, it would make little
sense to further conclude that courts exercising that authority
must do so within the confines of state zoning procedure. Under
the TCA, |ocal zoning ordinances, such as those invoked by
appel lants, apply only to the extent that they do not interfere

with other provisions of the Act. Sprint Spectrum L.P. v. Town

of Easton, 982 F. Supp. 47, 50 (D. Mass. 1997). In this case,
a remand for further hearings, which appellants claim
Massachusetts | aw requires, would acconplish nothing nore than
opening up for public debate the issue of whether the Planning
Board should conply with the ternms of the settl enment agreenent
it had entered into (not to nmention the consent decree enbodyi ng

that settlenent).® Patterson v. Omi point Conmunications, Inc.,

It is far fromclear, noreover, that appellants' argunent
regardi ng the need for further proceedi ngs before the Pl anning
Board is correct even as a matter of Massachusetts |aw. The
Suprene Judicial Court has noted that when a zoning board of
appeals is shown to have erroneously interpreted applicable
zoning law, and that error leads to the wrongful denial of a
special permt, "the issuance of a permt is a matter of duty,
not discretion, and relief in the formof an order that a permt
issue is appropriate.” Fram nghamClinic, Inc. v. Zoning Bd. of
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122 F. Supp. 2d 222, 228 (D. Mass. 2000); cf. Roberts .

Sout hwestern Bell Mobile Sys., Inc., 709 N E 2d 798, 806 (Mass.

1999) (" Congress certainly intended to protect providers of
[ personal wireless] services fromirrational or substancel ess
decisions by local authorities who mght bend to community
opposition to these facilities.").” As such, Massachusetts | aw
requiring a remand for further proceedings under these
circunstances (if, indeed, such is the law) "stands as an

obstacle to the acconplishnent and execution of the full

pur poses and objectives of Congress,"” Hines v. Davidowitz, 312

U.S. 52, 67 (1941), and is consequently preenpted by the TCA.
Appel l ants make a final equitable argunent that this

met hod of awar di ng special permts, which they describe as being

"wor ked out by the adepts in secret away from the gaze of the

Appeal s, 415 N.E. 2d 840, 848-49 (Mass. 1981). Mor eover,
Massachusetts state courts are authorized to issue permts
wrongfully w thheld by |ocal zoning officials "as justice and
equity require." Mass. Gen. Laws ch. 40A, 8§ 17.

‘Appellants rely heavily on Roberts to support their
argunment that Massachusetts zoning procedure i s not preenpted in
the case at bar. Roberts, however, is readily distinguishable,
as it nmerely decided that in cases where a pl anning board grants
a special permt inthe first instance, the TCA does not preenpt
de novo judicial review of the propriety of the permt award
under state or local law. 709 N E.2d at 806-07. That situation
is denmonstrably different from the case at bar, where the
Pl anning Board's initial consideration of the special-perm:t
application followed state zoning procedure but the decision
reached was nonet hel ess inproper as a matter of federal |aw
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citizens of Wellfleet to protect the nystery,"” is fundanmentally
unfair in that it effectively shuts them out of the permtting
process. We cannot agree with this characterization of the
process followed, as appellants had the opportunity to
intervene, and fully assert their rights, in the suit brought by
Omi poi nt agai nst the Planning Board that ultimtely led to the
settl enment agreenent. Appel lants failed, however, to avail
t hensel ves of that opportunity. We find that their bel ated
attempt now to use Massachusetts zoning procedure to undo the
settl ement agreenment is precluded by the TCA. 8
[11. Other |ssues

In addition to their challenge under Massachusetts
zoni ng | aw, appellants rai se a nunber of other issues related to
the issuance of the special permt. First, appellants argue
that the fact that the district court awarded the permt to an
entity (Omipoint Comunications) distinct from both the one
that initially brought the TCA suit against the Planning Board

(Omi poi nt Communi cations, Inc.) and the one that initially

8The district court also granted sunmmary judgnent based on
a finding that plaintiffs lack standing under Massachusetts
zoning law. Vhile there nmay be sonme questi on about appell ants’
status as "aggrieved persons” within the nmeaning of state |aw,
their allegations on this point are not frivolous or wholly
i nsubstantial and appear to be sufficient to plead Article 11
st andi ng. Cabl evision of Boston, lInc. v. Pub. |nprovenent

Commi n of Boston, 184 F.3d 88, 100 n.9 (1st Cir. 1999).
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applied for the permt (Omipoint Comrunications Enterprises)
conprom sed the integrity of the permtting process. The
district court, relying on an affidavit subnmtted by yet another
Omi point entity (Omipoint Comuni cations MB Operations, LLC),

accepted the factual assertion that the Owmipoint parties "are
one and the same, wunited as subsidiaries” of Omipoint
Communi cations Inc. Appellants have not rebutted this finding
of fact, and we find no reason to disturb it.

Second, appellants claim that Omipoint failed to
conply with the National Environmental Policy Act ("NEPA") and
Section 106 of the National Hi storic Preservation Act ("NHPA")
in obtaining the permts needed to begin work on the wirel ess
t el ecomuni cati ons tower. The record, however, belies these
assertions. Wth respect to appellants’ NHPA claim the
evi dence shows that Omi point applied to the Massachusetts State
Hi storic Preservation Ofice ("SHPO') for a construction permt
on a site listed on federal and state Registers of Historic
Pl aces; that the SHPO, after considering the concerns of |ocal
citizens opposed to the siting of the wireless facility in the
church steeple, concluded that the proposed installation plan
woul d have "no adverse effect” on the site, provided certain
enunerated conditions were nmet by Omipoint; and that the SHPO

sent a witten copy of this determnation to the Federal
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Communi cati ons Conmission ("FCC'), to be forwarded to the
federal Advisory Council on Historic Preservation. Despite
appel lants' protestations to the contrary, these were all the
steps required to be taken wunder NHPA and the relevant
regul ations, see 36 CF.R 8 800.5 and the absence of
addi tional evidence in the record regarding further action by
the FCC is not germane to the wvalidity of Omipoint's
appl icati on.

Appel l ants' NEPA claimis equally unavailing. Under
NEPA, wreless providers need only conduct environnental
assessnments of telecomunications-tower projects if the
construction woul d have a "significant environmental effect," as
that term is defined under the regulations. See 47 C.F.R. 8
1. 1306. In this case, the SHPOs "no-adverse-effects”
determ nation | ed Omipoint to conclude that the church steeple
construction did not fall wthin any of the "significant
envi ronnental effect" categories under the regul ations, and t hat

an environnmental assessnent was therefore unnecessary.® In

Only one of the "significant environmental effect”
categories was even arguably inplicated by the Omipoint

construction: facilities "that may affect . . . sites
that are listed, or . . . are eligible for listing, in the
Nat i onal Regi st er of Hi storic Places.” 47 C F. R 8

1.1307(a) (4).

-17-



maki ng this determ nation, Omipoint fulfilled its rather nodest
obl i gati ons under NEPA.

Finally, appellants obliquely raise several other
issues at the end of their brief, including the propriety of
Omi point's renoval of this case to federal court, the size of
the bond requirement inmposed by the district court in
conjunction with the TRO, and the treatnent of the church under
the Wellfleet zoning bylaws. These argunents are neither well -

devel oped nor supported in the brief by case-law citations, and

consequently they have been waived. See United States .
Zannino, 895 F.2d 1, 17 (1st Cir. 1990) ("[|]ssues adverted to
in a perfunctory manner, unacconpanied by sonme effort at
devel oped argunentation, are deemed waived.").

Affirmed. Costs to appell ees.
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